2011 W 20

SUPREME COURT OF W SCONSI N

Case No. : 2009AP524

CowPLETE TI TLE:

Met ropol itan Associates , a Wsconsin Limted
Partnership, On behalf of itself and all other
persons and entities who filed an objection to
the 2008 assessnent of any parcel of real or
personal property in the Gty of MIwaukee,

Pl ai ntiff-Respondent-Petitioner,

V.

City of MIlwaukee , a Wsconsin Minici pal
Cor por at i on,

Def endant - Appel | ant .

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 321 Ws. 2d 632, 774 N.W2d 821
(Ct. App. 2009 - Published)

OPI NI ON FI LED: March 25, 2011
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: Cct ober 7, 2010

SOURCE OF APPEAL:

CouRT: Circuit
Counry: M | waukee
J uDGe: Jean W Di Mbtto
JUSTI CES:
CONCURRED:
D1 SSENTED! ABRAHANMSON, C.J., BRADLEY and CROCOKS, JJ.

di ssent (Opinion filed).
NOT PARTI Cl PATI NG,

ATTORNEYS:
For the plaintiff-respondent-petitioner there were briefs

by Alan Mrcuvitz, Robert L. Gordon, Andrea H Roschke and
M chael Best & Friedrich, LLP, MI|waukee, and oral argunent by
Robert L. Gordon.

For the defendant-appellant there were briefs by Gant F.
Langley, city attorney and Vincent D. Moschella, deputy city
attorney, M I waukee, and oral argunent by Vincent D. Mschell a.

There was an am cus brief by Maureen AL MG nnity, Foley &
Lardner LLP, M I waukee, John T. Barry, Quarles & Brady LLP,



M | waukee and Douglas A Pessefall, Wyte Hirschboeck Dudek,
S.C., MIwaukee, on behalf of State Bar of Wsconsin Taxation
Section Board of Directors.



2011 W 20
NOTI CE

This opinion is subject to further
editing and nodification. The fina
version wll appear in the bound
vol ume of the official reports

No. 2009AP524
(L.C. No. 2008CV9866)

STATE OF W SCONSI N ) I N SUPREME COURT

Met ropol itan Associates, a Wsconsin Limted

Partnership, on behalf of itself and all other

persons and entities who filed an objection to

the 2008 assessnment of any parcel of real or

personal property in the Gty of MIwaukee, FI LED

Pl aintiff-Respondent-Petitioner,

MAR 25, 2011
V.

A John Voel ker
City of MIwaukee, a Wsconsin Minici pal Acting Og}ﬁr?f Suprere
Cor por ati on,

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals reversing the circuit
court or der granting summary  j udgnent to Met ropol i tan
Associ ates. ? Metropolitan Associates challenges the procedure

t axpayers nust follow in order to dispute nunicipal property tax

! Metro. Assocs. v. City of MIwaukee, 2009 W App 157, 321
Ws. 2d 632, 774 N.W2d 821.
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assessnents. After a taxpayer receives his or her annual
property tax assessnent, the taxpayer may challenge that
assessnment before the Board of Review for the nunicipality where
the taxed property is |ocated.? If the taxpayer remains
unsatisfied after the Board of Review nmakes its determ nation,
the taxpayer nmay seek review of that decision in the circuit
court.?®

12 Prior to 2008, a taxpayer could choose between two
types of review in the circuit court: comon |aw certiorari
review or statutory de novo review pursuant to Ws. Stat.
§ 74.37. Common law certiorari review is a limted review of
the record made before the Board of Review, while de novo review
is an entirely independent circuit court action in which the
circuit court creates its own record and gives no deference to
the Board of Review s determ nation.

13 In 2008, the |egislature passed 2007 Ws. Act 86 ("Act
86") which allows nmunicipalities to pass an ordi nance opting out

of de novo review. Taxpayers in these "opt out" municipalities
are restricted to a new formof circuit court review referred to
as "enhanced certiorari review"* This enhanced certiorari

review is broader in scope than traditional certiorari review

2 See Ws. Stat. § 70.47 (2007-08). Al  subsequent
references to the Wsconsin Statutes are to the 2007-08 version
unl ess ot herw se i ndi cat ed.

® See Ws. Stat. 8§ 70.47(13), 74.37.

4 Act of Mar. 13, 2008, 2007 Ws. Act § 86 (relating to
objecting to property tax assessnents).
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but narrower in scope than de novo review. Act 86 also requires
opt out nunicipalities to grant their taxpayers additional
rights during their initial Board of Review hearing.

14 In 2009, the circuit court for MIwaukee County, the
Honor abl e Jean D Motto presi di ng, f ound t hat Act 86
unconstitutionally denied taxpayers residing in opt out
muni ci palities equal protection of the laws by depriving those
t axpayers of access to de novo review without a rational basis
for doing so. The court of appeals reversed. It held that the
treatment taxpayers received in opt out municipalities under Act
86 was not significantly different than the treatnent taxpayers
received in all other nmunicipalities.

15 We conclude that the treatnent taxpayers in opt out
muni ci palities receive under Act 86 is significantly different
than the treatnent all other taxpayers receive, and we concl ude
that this difference in treatnent l|lacks a rational basis.
Accordingly, we reverse the court of appeals and hold that al
of Act 86’s nodifications to Ws. Stat. 88 70.47, 73.03, and
74. 37 are unconstitutional.

| . BACKGROUND

16 Property in Wsconsin is taxed by a nethod of
assessnent set forth in Ws. Stat. ch. 70. Assessors, who are
either elected or appointed, nust value all taxable real and

personal property within their taxation district on an annua
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basis.® Ws. Stat. 88§ 70.05, 70.10, 70.29, 70.32(1)-(2).
Property owners who disagree with an assessnent nmay file an
objection before the local Board of Review Ws. Stat.
88 70.07, 70.075, 70.47.

17 A Board of Review is a quasi-judicial body that hears

evi dence to adduce whether an assessor’'s valuation is correct.

Nankin v. Vill. O Shorewbod, 2001 W 92, 118, 245 Ws. 2d 86,
630 N W2d 141. Its nmenbership typically consists of lay
citizens without |egal or technical backgrounds. Ws. Stat.

88 70.46(1), 70.99(10)(a); Nankin, 245 Ws. 2d 86, 131, Rite-
Hte Corp. v. Bd. of Review of Vill. of Brown Deer, 216

Ws. 2d 189, 575 Nw2d 721 (C. App. 1997). After conducting a
hearing, the Board of Review may adjust an assessment if it
determnes that the assessnent s too high or too |ow
§ 70.47(6), (9)(a).

18 W begin with an overview of the two traditional
met hods of obtaining judicial review of a Board of Reviews
deci sion available prior to the enactnment of Act 86: certiorari
review and de novo review We then discuss how Wsconsin's
process for chal | engi ng assessnent deci si ons changed
significantly in both 2001 and 2008—+n 2001 it changed because
of our Nankin decision, and in 2008 it changed because of Act
86.

A. Certiorari Review and De Novo Revi ew

®> "Taxation district" is defined as "a town, village or city

in which general property taxes are levied and collected.” Ws.
Stat. § 70.045.
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19 Certiorari review existed prior to the enactnent of
Act 86° as a linited review in which the circuit court exanined
only the record nmade before the Board of Review Nanki n, 245
Ws. 2d 86, 920. In certiorari review, a circuit court nay not
take its own evidence nor conduct its own factual inquiry. 1d.
The circuit court applying certiorari review nust uphold the
Board of Review s decision unless: (1) the Board acted outside
its jurisdiction, (2) the Board acted in violation of the |aw,
(3) t he Board's action was arbitrary, oppr essi ve or
unreasonabl e, representing its will rather than its judgnment, or
(4) the evidence was such that the Board could not reasonably
make the determ nation in question. Id. If the circuit court
determnes that the Board of Review s assessnent is so deficient
that it neets one of these four tests, the court nust remand the
matter to the Board of Review for a reassessnent. Id. The
t axpayer seeki ng certiorari revi ew recei ves schedul i ng
preference in the circuit court and does not have to pay the tax
before filing. Ws. Stat. 8§ 70.47(13).

110 De novo review, as it existed prior to the enactnent
of Act 86," is a nore substantial form of review than certiorari
revi ew. The circuit court applying de novo review may receive
evidence regardless of the record nade before the Board of
Revi ew. Nankin, 245 Ws. 2d 86, 925. VWhile the circuit court

conducting a de novo review gives no deference to the Board of

S Ws. Stat. § 70.47(13) (1999-2000).

" Ws. Stat. § 74.37 (1999-2000).
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Review s decision, the underlying assessnent still carries a
presunpti on of correctness. Id.; Ws. Stat. § 70.49(2). If a
circuit court conducting de novo review determnes that the
Board of Review s assessnment is incorrect, the circuit court may
calculate the proper assessnent wthout remanding it to the
Board of Review for that purpose. Nankin, 245 Ws. 2d 86, 925.
In contrast to certiorari review, the de novo action is not
given scheduling preference in the <circuit court and the
t axpayer nust pay the tax before filing. Ws. Stat. 8§ 74.37(2).
B. 2001: Nankin Invalidates Popul ati on-Based Threshol ds on De
Novo Acti ons
11 Prior to 2001, nost property owners could obtain
judicial review of a Board of Reviews decision by filing an
action in the circuit court seeking either certiorari review
under Ws. Stat. 8 70.47(13) or de novo review under Ws. Stat.
§ 74.37.% Prior to 2001, however, property owners in counties

with populations of 500,000 or nore could file for only

8 A third option, not relevant to the present case, is
avail able for obtaining judicial review of a Board of Review s
deci si on. An objecting taxpayer may file a witten conplaint
with the Wsconsin Departnent of Revenue pursuant to Ws. Stat.
§ 70. 85. Thi s met hod S only avai |l abl e in limted
ci rcunst ances. § 70.85(1). Review of the Departnent of
Revenue's decision my only proceed through common |aw
certiorari. 8§ 70.85(4)(c); See Hanlon v. Town of MIlton, 2000

W 61, 9123, 235 Ws. 2d 597, 612 N W2d 44. In Nankin we held
that "[o]Jur discussion of certiorari review of the board of
review s decision applies equally for certiorari review of the
Department of Revenue's decision.” Nankin, 245 Ws. 2d 86, 120
n. 8.
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certiorari review and did not have access to de novo review”®
Ws. Stat. § 74.37(6).
12 In 2001, we considered in Nankin v. Village of

Shor ewood whet her preventing taxpayers' access to de novo review
solely based on the population of the county in which the
property was |ocated unconstitutionally denied those taxpayers
equal protection of the laws.!® Nankin, 245 Ws. 2d 86, f11. We
applied a three-step analysis to guide our holding. First, we
determined that the population-based threshold <created a
"distinct classification of citizens"—those owning property in
M | waukee County. Id., 913. Second, we determned that this
popul ati on-based threshold caused taxpayers in M| waukee County
to be treated in a "significantly different” manner from all
ot her taxpayers because the de novo review available in all
other counties provided greater protections than the certiorari
review available in MIwaukee County. Id., 914. Third, we
determ ned that no rational basis existed for limting access to
de novo review solely because of the population of the county
where the taxed property was | ocated. Id., 915. As a result,
we held that the popul ation-based threshold violated the rights
provided to taxpayers under the equal protection clause. Id.,

146. The immediate effect of this holding was that both de novo

® Only M I waukee County exceeded a popul ation of 500, 000 at
that tinme.

10 Because we interpret the United States Constitution's
Fourteenth Anendnent Equal Protection Cause and the Wsconsin
Constitution's Equal Protection Clause in the sane nmanner, we
deci ded Nanki n under both. Nankin, 245 Ws. 2d 86, 11 n.5.
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and certiorari review becane available to all property owners in
W sconsin regardless of the population of the county in which
their property was | ocat ed.
C. 2008 to Present: Legislature Allows Miunicipalities to Opt CQut
of De Novo Review

113 On March 13, 2008, seven years after our holding in
Nanki n, the Wsconsin Legislature passed Act 86. 2007 Ws. Act.
86. Act 86 allows municipalities to adopt an ordi nance opting
out of 8§ 74.37 de novo review of Board of Review assessnent
deci si ons.

114 A nunicipality that passes an ordinance pursuant to
Act 86 “opting out” of de novo review nmust give their taxpayers
greater rights in their Board of Review proceedings than those
t axpayers woul d receive i f t hey l'ived in al | ot her
muni ci palities. 2007 Ws. Act. 86 88 1-3, 6-7. Furt her,
taxpayers in the opt out nunicipality |ose access to de novo
review and nust instead follow 8 70.47(13) which provides for a
new process we will refer to as "enhanced certiorari review"

115 These differences are further described in Part 111 of
t hi s opi ni on.
D. Metropolitan Associ ates Chal l enges Act 86's De Novo Review

Limts
116 The City of MIwaukee opted out of de novo review when

its Common Council wunaninously adopted an ordi nance conform ng
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with § 70.47(16)(c)!, which becane law on April 30, 2008. On
July 15, 2008, Metropolitan Associates filed a class action
| awsuit against M Iwaukee seeking declaratory relief and a
ruling that Act 86's opt out provision violated the equal
protection provisions of the Wsconsin and the United States
Constitutions. Ws. Const. art. I, 8 1; U S. Const. anend. X V.
17 The circuit court orally granted summary judgnent to
Metropolitan Associ ates on January 20, 2009, nenorialized in its
witten order dated February 9, 20009. It followed the sane
three-step analysis of Metropolitan Associates' equal protection
claimas we did in Nankin. First, the circuit court found that
Act 86 created a distinct classification of citizens—taxpayers
residing in opt out nunicipalities. Second, it found that Act
86 treated this class significantly different than taxpayers in
all other municipalities. Third, the circuit court found that
no rational basis existed for the different treatnment of
taxpayers who own property in opt out nunicipalities. | t

concluded that Ws. Stat. 8 74.37(4)(c) as anended by Act 86 and

1 Ws. Stat. § 70.47(16)(c) details the enhanced Board of
Revi ew procedure for first class cities that adopt ordinances
for assessnment review under Act 86. To be classified a first
class city, a city nust have a population of at |east 150, 000.
Ws. Stat. 8§ 62.05(1)(a). The City of MIwaukee, by adopting an
ordinance in 2008 conformng with 8 70.47(16)(c), limted the
assessnment review available to its taxpayers to enhanced Board
of Review and enhanced certiorari procedures under Ws. Stat.
§ 70.47(13).
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§ 74.37(4)(d) as created by Act 86 violated equal protection
and enjoined their enforcenent.

18 The court of appeals, also follow ng the Nankin three-
step analysis, reversed the circuit court. The court of appeals
agreed wth the <circuit court that taxpayers in opt out
muni ci palities constituted a di stinct classification of
citizens. However, in contrast to the circuit court, the court
of appeals determned that Act 86's enhanced certiorari review
supplied taxpayers in opt out municipalities wth "the

functional equivalent of a court trial." Metro. AssoCS. V.

M| waukee, 2009 W App 157, 911, 321 Ws. 2d 632, 774
N.W2d 821. The court of appeals therefore held that there was
no significantly different treatnent of taxpayers between de
novo review and enhanced certiorari review 1d., T09. Because
of this holding, the court of appeals did not need to reach the
third step of the analysis and, therefore, did not consider
whet her the legislature had a rational basis for distinguishing
bet ween taxpayers in opt out nunicipalities and taxpayers in all
other municipalities. 1d., {10.

19 Metropolitan Associates then petitioned this court for
review, which we granted. W heard oral argunments in this case
on April 12, 2010. The oral argunent concerned Metropolitan

Associ ates' equal protection challenge wunder our three-step

12 Ws. Stat. § 74.37(4)(c) and § 74.37(4)(d) prohibit
taxpayers in municipalities that have enacted ordinances
adopting enhanced Board of Review and enhanced certiorari
procedures from challenging their assessnents wunder de novo
revi ew.

10



No. 2009AP524

anal ysi s. Following this oral argunent, we ordered the parties
to file supplemental briefs on four distinct issues:

1. Does either of the two procedures—de novo actions under
Ws. Stat. 8 74.37 and enhanced certiorari actions under Ws.
Stat. 8§ 70.47(13)—=earry with it a right to a jury trial under
Article |, Section V of the Wsconsin Constitution and Vill age

Food & Liquor Mart v. H & S Petroleum Inc., 2002 W 92, 254

Ws. 2d 478, 647 NW2d 1777

2. If the right to a jury trial exists under one set of
procedures but not the other set of procedures, how does this
affect the question of whether the procedures are significantly
different?

3. Wiat is the level of scrutiny applied to determ ne the
constitutionality of the statute if there is a constitutiona
right to a jury trial?

4. Do the challenged portions of Act 86 survive that |eve
of scrutiny?

20 The parties presented oral argunent in regard to these
four issues on Cctober 7, 2010.

1. STANDARD OF REVI EW

21 A challenge to the constitutionality of a statute
presents a question of |aw that we review de novo. Nanki n, 245
Ws. 2d 86, f{10. A statute is presuned constitutional and this
court nust indulge in every presunption to sustain the law if at
all possible. [1d. The party challenging the statute nust prove

that the statute is unconstitutional beyond a reasonable doubt

11
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and any doubt nust be resolved in favor of the statute's

constitutionality. 1d.
[11. DI SCUSSI ON
22 The equal protection clause of the Wsconsin
Constitution provides that "[a]ll people are born equally free

and independent, and have certain inherent rights; anong these
are life, liberty and the pursuit of happiness . . . ." W s.
Const. art. 1, § 1. We apply the sane interpretation to the
equal protection provisions of the Wsconsin and the United

States Constitutions. Nankin, 245 Ws. 2d 86, 9111; Tontzak v.

Bai l ey, 218 Ws. 2d 245, 261, 578 N.W2d 166 (1998).

123 Nankin sets forth the three-step analysis we apply in
determning whether Act 86 violates the equal protection
provisions of the Wsconsin and United States Constitutions.
Nankin, 245 Ws. 2d 86, {11-15. First, we nust determne
whether the legislature created a distinct classification of
citizens when it passed Act 86. 1d., T13. Second, if it did,
we nust determ ne whether Act 86 treats this class significantly
different from all others simlarly situated. Id., 914 |
this question is also answered in the affirmative, we nust reach
the third determnation: whether a rational basis exists for the
significantly different treatnment. [d., 915.

A. Act 86 Creates a Distinct Class of Ctizens

24 The parties agree that Act 86 created a distinct class
of citizens. W are not bound by this agreenent. However, we
have conducted our own review, and after doing so, hold that Act
86 did create a distinct class of citizens: taxpayers living in

12
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opt out nmnunicipalities. Therefore, we turn our attention next
to the second step in the Nankin anal ysis—whether Act 86 treats
taxpayers in opt out nunicipalities significantly different than
all other taxpayers.
B. Act 86 Treats Taxpayers Living in Opt Qut Municipalities
Significantly Different Than All O her Taxpayers

125 Act 86 requires taxpayers in opt out municipalities to
follow a different procedure in order to challenge their
property tax assessnents than the procedure taxpayers in all
other nunicipalities nust follow. In this section, we first
discuss Act 86's different treatnment at the Board of Review
st age. Second, we discuss Act 86's different treatnent at the
circuit court review stage. Third, we explain why these
di fferences cause taxpayers in opt out nunicipalities to follow
a significantly different process to challenge their assessnents
than taxpayers in all other nunicipalities. Fourth, we discuss
whether a jury trial right exists in de novo review actions.

1. Assessnent Chall enges at the Board of Review Stage

126 Act 86 grants t axpayers l'iving in opt out
muni ci palities three rights at the Board of Review stage that
taxpayers in all other nmunicipalities do not have: a nore
detailed notice of a changed assessnent, the right to additional
time to prepare for their Board of Review hearing date, and
conparatively Dbroader discovery rights. See Ws. St at .
§ 70.47(7)(c), (8)(d), (8)(j)-.

27 The first of these rights relates to the notice of a
changed assessnent that nust be sent to an affected taxpayer.

13
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Assessors in all municipalities nust send notices of changed
assessnents to each taxpayer at least fifteen days before the
Board of Review s annual meeting.'® Ws. Stat. § 70.365. In opt
out nunicipalities, this notice nust inform the taxpayer of the
| ast day on which he or she may file an objection. Ws. Stat.
8 70.47(7)(c), (16)(c). Opt out nmunicipalities nust also post
on their websites the |ast day objections to assessnents may be
made. |d.

128 The second of these rights is the right of taxpayers
in opt out municipalities to a sixty-day extension of their
Board of Review hearing date. |If a taxpayer in any nunicipality
objects to their assessnent, the taxpayer mnust give witten or
oral notice of an intent to file an objection to the board's
clerk at least forty-eight hours before the board s first
schedul ed neeting of the year. Ws. Stat. § 70.47(7)(a). The
taxpayer nmust then file a witten objection within the first two
hours of the Board of Review s first scheduled neeting of the

year, unless extraordinary circunstances are shown. 1d. During

its first neeting, the Board of Review schedul es hearings for

13 Boards of review nmust meet annually during the thirty-day
period beginning on the second Mnday in My. Ws. Stat.
§ 70.47(1).

14 Unless good cause or extraordinary circunstances are
shown. Ws. Stat. § 70.47(7)(a). In first class cities, the
notice of an intent to object nust be witten and nmust be filed
by the third Monday in May. Ws. Stat. § 70.47(16)(a).

14
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each witten objection it has received.?!® Ws. Stat.
8§ 70.47(3)(a). The Board of Review nust then notify each
obj ecting taxpayer of the tinme of their hearing at least forty-
eight hours in advance of that neeting. 8§ 70.47(3) (ah). In
contrast, in opt out municipalities, the Board of Review nust
grant a sixty-day extension of the hearing date once a taxpayer
requests the extension and pays a $100 fee. 8§ 70.47(7)(c).
This extension, available to only taxpayers in opt out
muni cipalities, may be |engthened by the Board of Review if the
t axpayer shows good cause. |d.

129 The third of these rights relates to broader discovery
rights available to taxpayers in opt out nunicipalities during
Board of Review proceedings. |f the objecting taxpayer in an
opt out nunicipality receives a sixty-day extension, the

assessor and the taxpayer nust exchange all reports, docunents,

and exhibits they will present at the Board of Review hearing no
less than ten days before the hearing. Ws. St at.
8 70.47(7)(c), 16(c). Both the assessor and the objecting

taxpayer in an opt out municipality can conpel the attendance of
w tnesses at the Board of Review hearing. 8§ 70.47(8)(d). In

addition, taxpayers in opt out nunicipalities may conpel the

15> The Board of Review may hear witten objections at its
first neeting if the board gave notice of the hearing to the
property owner and the assessor at |east forty-eight hours prior
to the beginning of the scheduled neeting or if both the
property owner and the assessor waive the forty-eight hour
notice requirenent. Ws. Stat. 8 70.47(3)(a).

15
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attendance of w tnesses for depositions after show ng good cause
to the Board of Review. Id.
2. Assessnent Challenges at the Crcuit Court Stage

130 While Act 86 requires opt out municipalities to grant
their taxpayers additional rights during Board of Review
proceedings, Act 86 limts both the type and scope of circuit
court review these taxpayers nay seek. Act 86 limts taxpayers
in opt out nunicipalities to circuit court review through the
“enhanced certiorari procedure” set forth in Ws. Stat.
8§ 70.47(13). In contrast, taxpayers in all other nunicipalities
have a right to select fromeither traditional certiorari review
or de novo review. See Ws. Stat. 88§ 70.47(13), 74.37.

131 The enhanced certiorari review available to taxpayers
in opt out nmunicipalities is narrower in scope than the de novo
review available to all other taxpayers. Under enhanced
certiorari review, the circuit court nust presune that the Board
of Review s assessnent is correct absent a "sufficient show ng"
that the assessnment is incorrect. Ws. Stat. 8§ 70.47(13). In
opt out nunicipalities, it is the taxpayer's burden to rebut
this presunption. If, in the course of an enhanced certiorari
hearing, the taxpayer in an opt out nunicipality successfully
rebuts the presunption that the Board of Review s assessnent is
correct, the court may consider (1) evidence that was not
available at the tinme of the hearing before the Board, (2)
evidence that the Board refused to consider, and (3) evidence
that the court otherwise determnes should be considered in
order to correctly assess the property. Id. A taxpayer in an

16
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opt out municipality who seeks enhanced certiorari review is not
required to pay the challenged tax prior to seeking such review,
and the -enhanced certiorari proceeding is given scheduling
preference in the circuit court over other proceedings. Id. In
addition, both Metropolitan Associates and M | waukee agree that
enhanced certiorari review does not carry with it a right to a
jury trial.?®

32 In contrast, the de novo review available in all other
muni cipalities requires that a circuit court make its
determ nation wthout regard to the Board of Reviews record or
deci si on. Nanki n, 245 Ws. 2d 86, 125. In de novo review, the
circuit court nust hear new evidence and, while the court nust
presune that the assessor's valuation is correct, the court does

not presune that the decision of the Board of Review is correct.

| d. Taxpayers who request de novo review have access to
traditional «civil discovery tools, but they nust pay the
challenged tax prior to filing their action. Further, in

contrast to enhanced certiorari proceedings, their action is not
gi ven schedul i ng pref erence over ot her circuit court
pr oceedi ngs. Id., 929; Ws. Stat. 88 74.37(4)(b), 70.47(13).
In addition, the parties dispute whether de novo review includes
aright toa jury trial.

3. Enhanced Certiorari and Enhanced Board of Revi ew Procedures
Avail able in Opt Qut Municipalities Are Significantly D fferent

Fromthe De Novo Procedure Available in AIl Oher Miunicipalities

6 See Part 111.B. 4.

17
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133 Having surveyed the differences between the assessnent
chal l enge procedure available to taxpayers in opt out
muni cipalities and the assessnent challenge procedure avail able
to taxpayers in all other municipalities, we next consider
whet her these differences are significant in light of this
court’s decision in Nankin. The court of appeals held that Act
86 successfully addressed Nankin's equal protection concerns
and, therefore, no significantly different treatnent existed
bet ween taxpayers in opt out nunicipalities and taxpayers in all
other municipalities. W disagree.

134 We first discuss the reasoning that |ed the Nankin
court to hold that M I waukee taxpayers experienced significantly
different treatment. We then apply the reasoning from Nankin to
the facts of the present case.

a. Nankin Concludes that Significantly D fferent Treatnent
Exi sts When Sonme Citizens May "Fully Contest Their Case in a
Court Trial" and O hers May Not

135 In 2001, all taxpayers could first seek review of an
assessnent at their |ocal Board of Review In 2001, however,
M | waukee taxpayers could only challenge the Board of Review s
decision through traditional <certiorari review. Ws. Stat.
8§ 70.47(13) (2000-01). In contrast, all other Wsconsin
taxpayers could challenge a Board of Review s decision through
either traditional certiorari review or 8 74.37 de novo review

See Nankin, 245 Ws. 2d 86, f16. W held in Nankin that all

t axpayers outside of MIwaukee could "fully contest their case
in a court trial" through the de novo review process. 1d., 124.

18
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W then conpared the assessnment review procedure available to
M | waukee taxpayers with de novo review available to all other
t axpayers to determ ne whether M| waukee taxpayers had access to
a process which allowed them to "fully contest their case in a
court trial."

136 The Nankin court pointed to four differences between
de novo review and the Board of Review procedures provided to
M | waukee taxpayers to conclude that the two procedures were
significantly different. First, de novo review allows taxpayers
to present their case in a forumthat is conducted according to
the rules of evidence and discovery. Id., 929. Board of Review
hearings, by contrast, follow nore informal rules that "may | ead
to an inconplete or inadequate record.”" Id. Second, de novo
review permts property owners to subpoena witnesses to testify
at trial, while the Board of Review procedures in place prior to
2001 did not. Third, de novo review is conducted by a judge,
whil e Board of Review proceedings are conducted by citizens who
may not be "versed in the rules of evidence." ld., 931
Fourth, de novo review "typically afforded a greater anount of
time to prepare [a] case at the circuit court level,"” while
Board of Review hearings afford less tine to prepare a case.
Id., 132

137 Next, Nankin focused on three differences between de
novo review and traditional certiorari review when it held that
the traditional certiorari process was significantly different
than a de novo procedure which allowed taxpayers to "fully
contest their case in a court trial." First, de novo review
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requires the «circuit court to nmake its own independent
determ nations, while traditional certiorari review is |limted
to a review of the record as it was conpiled at the Board of
Revi ew stage. Second, de novo review requires giving presunptive
weight only to the assessor's determnation, while traditional
certiorari review requires circuit court deference to the Board
of Review s decision. And third, de novo review requires the
circuit court to nmake its own assessnent determ nation, while
traditional certiorari review generally requires the circuit
court to remand to the board if a reassessnent IS necessary.
Nankin, 245 Ws. 2d 86, {25.

138 Since M I waukee taxpayers could not "fully contest
their case in a court trial" while all other taxpayers could do
so through the de novo procedure, we held that the classes
received significantly different treatnent. Nanki n, 245
Ws. 2d 86, 1124, 27.

b. Taxpayers in Opt Qut Municipalities May Not “Fully Contest
Their Case in a Court Trial” Wile All Oher Taxpayers May Do So

139 Applying this court’s reasoning in Nankin to the
present case, we nust examne the differences between Act 86's
enhanced certiorari and Board of Review procedures, and contrast
them with the de novo procedure available to all other
t axpayers—a process which allows taxpayers to "fully contest
their case in a court trial." Nankin, 245 Ws. 2d 86, 124.
First, we review the enhanced Board of Review rights provided to
t axpayers under Act 86, and conclude they do not provide
taxpayers with the protections of a court trial. Second, we

20



No. 2009AP524

review the enhanced certiorari procedure under Act 86, and again
conclude they fail to provide taxpayers with the protections of
a court trial.

i . Enhanced Board of Review Rights

140 The enhanced Board of Review hearing rights avail able
under Act 86 to taxpayers in opt out nunicipalities do not allow
taxpayers in Board of Review proceedings to "fully contest their
case in a court trial." Id. Even with the additional rights
granted under Act 86, the Board of Review proceedi ngs continue
to favor municipalities over taxpayers, just as they did in
Nanki n.

41 For one, the sixty-day hearing date extension under
Act 86 runs the risk of forcing conplex property disputes into
bei ng heard much nore quickly than such disputes would typically
be heard in a de novo action. Further, additional extensions
followng the initial sixty-day extension wuld require a
finding of "good cause" by a Board of Review conposed not of
| egal experts, but instead conposed of lay citizens. Ws. Stat.
8§ 70.47(7)(c), (16) (c). This truncated discovery period
hei ghtens the risk we feared in Nankin of an "inconplete or
i nadequate record.” Nankin, 245 Ws. 2d 86, {29.

42 Even setting aside these defects, the Board of Review
process suffers other shortcom ngs when conpared to a de novo
action. For one, the Board of Review procedure under Act 86
allows the taxpayer access to the assessor's trial exhibits a
mere ten days prior to their hearing. Ws. Stat. § 70.47(13).
The appropriate tinme for the taxpayer to depose the assessor
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would be in this ten-day period after the taxpayer has received
the assessor's report that will be introduced during the Board
of Review hearing. Additionally, Act 86 requires that taxpayers
in opt out nunicipalities show “good cause” in order to depose
t he assessor. 8§ 70.47(8)(d). Therefore, in this ten-day pre-
hearing period, the taxpayer would need to obtain a finding of
"good cause" from a Board of Review conposed of individuals
untrained in the law, depose the assessor, review and analyze
all of the assessor's trial exhibits, and prepare to argue their
case. Further, during this ten-day pre-hearing period, the
taxpayer would be attenpting to discover other evidence that may
refute the assessor’s valuation. De novo trials, on the other
hand, do not operate under such restrictive tinelines and the
di scovery process is governed by a judge, not a lay citizen.
Nankin, 245 Ws. 2d 86, Y31. Nankin's concern that the Board of
Review would develop an "inconplete or inadequate record”
remai ns unanswered. 1d., 129.

143 The enhanced Board of Review rights created by Act 86
fail to provide taxpayers the ability to "fully contest their
case in a court trial." Accordingly, we hold that the enhanced
Board of Review rights cause taxpayers in opt out nunicipalities
to be treated significantly different than all other taxpayers.

i1. Enhanced Certiorari Procedure

44 The enhanced certiorari procedure created by Act 86
also fails to offer +the protections of a court trial
Specifically, the enhanced certiorari procedure significantly
restricts the taxpayer's ability to bring additional evidence
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before the circuit court when conpared to de novo review. In de
novo review, the challenging taxpayer can seek the introduction
of any adm ssible evidence in the circuit court. Ws. Stat.
8§ 904. 02. Under the enhanced certiorari procedure created by
Act 86, however, the circuit court may allow the taxpayer to
introduce additional evidence only if the taxpayer first rebuts
the presunption that the board's valuation is correct. See Ws.
Stat. 8§ 70.47(7)(c), (16)(a). If the taxpayer successfully
rebuts the presunption that the Board's valuation is correct,
then, and only then, may the circuit court consider (1) evidence
that was not available at the tinme of the Board of Review
hearing, (2) wevidence that the Board of Review refused to
consider, or (3) evidence that the court otherw se determ nes
should be considered in order to determine the correct
assessnent. Ws. Stat. 8§ 70.47(13).

45 This court observed in Nankin that the de novo action
“i's not sinply another neans of judicial review" Nanki n, 245
Ws. 2d 86, 124. I nstead, the de novo action is a conpletely
i ndependent cause of action in which the Board of Reviews
factual and |egal determ nations may be entirely disregarded by
the circuit court. 1d., 1124-25.

146 Unlike de novo actions, the circuit court on enhanced
certiorari review must first review the Board of Reviews
factual and |egal findings. Only then does it decide whether
the decision's presunption of correctness is rebutted—a

prerequisite to the taxpayer introducing any independent
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evidence.'” Ws. Stat. § 70.47(13). This enhanced certiorari
procedure nerely entails a “court’s review of a |lower court’s or
an adm nistrative body’s factual or legal findings.” Nankin, 245
Ws. 2d 86, 924. This is not conparable to a de novo action
where taxpayers have access to a new "action according to state
civil practice and procedure, including the right to a trial."

Id. The taxpayer on de novo review need not first overcone any

presunptions to introduce evidence. Rather, "[a]ll relevant
evidence is admssible® in de novo actions. Ws. Stat.
8 904. 02.

147 The enhanced certiorari procedure created by Act 86
fails to provide taxpayers the ability to "fully contest their
case in a court trial." Accordingly, we hold that the enhanced
certiorari procedure created by Act 86 causes taxpayers in opt
out municipalities to be treated significantly different than
all other taxpayers.

4. Section 74.37 De Novo Revi ew Does Not Contain a Jury Trial
Ri ght
48 Both parties concede that if a 8 74.37 de novo action

contains a jury trial right and a 8 70.47(13) enhanced

7 Under Act 86, the circuit court may consi der “evidence that the

court . . . determnes should be considered in order to
determ ne the correct assessnent.” Ws. Stat. 8§ 70.47(13). It
is true that this "catch-all"™ option provides an opportunity for

the taxpayer to seek the introduction of new evidence. However,
the plain | anguage of the statute allows for such an opportunity
only after the taxpayer overcones the substantial burden of
denonstrating the incorrectness of the Board of Reviews
deci sion and, even then, does so only at the discretion of the
circuit court which "may" consider the new evi dence.
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certiorari proceeding does not contain such a right, this would
per se qualify as significantly different treatment.® W agree
that such a distinction between the assessnment review processes
would qualify as a significant difference. Theref ore, whether
the 8§ 74.37 de novo action contains a jury ¢trial right 1is
relevant in determ ning whether the de novo action and enhanced
certiorari proceeding are significantly different.

149 The parties disagree as to whether de novo actions
brought pursuant to Ws. Stat. 8 74.37 contain a jury trial
right. W hold they do not. In Village Food & Liquor Mart, 216

Ws. 2d 189, 911, we held that:

[A] party has a constitutional right to have a
statutory claimtried to a jury when: (1) the cause of
action created by the statute existed, was known, or
was recognized at common law at the tinme of the
adoption of the Wsconsin Constitution in 1848 and (2)
the action was regarded at |aw in 1848.

Id. Metropolitan Associates argues that the nodern § 74.37 de
novo excessive assessnent claimis a counterpart to the common
law claim for "noney had and received" which existed in 1848.
M | waukee argues that the claim for noney had and received
included only illegal assessnent <clains and not excessive
assessnent cl ai ns.

150 W conclude that an action for nobney had and received

in an excessive valuation case was not recognized at common | aw

8 The parties agree that enhanced certiorari proceedings do not
contain a jury trial right. We al so agree. These proceedi ngs
are directly correlated to the comon law wit of certiorari
which was not an action for which a jury would have been
avai l abl e at conmon | aw. See M| waukee Iron Co. v. Schubel, 29
Ws. 2d 444, 450-52 (1872).
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in 1848 and therefore only reach the first step in the Village

Food anal ysi s. In applying the first step of the Village Food

test, we look to whether a 8§ 74.37 de novo action "is
essentially the counterpart of a cause of action existing in
1848 [and whether] the tw causes of action . . . share a

simlar purpose.” Harvot v. Solo Cup Co., 2009 W 85, 172, 320

Ws. 2d 1, 768 N.W2d 176.

151 First, we discuss whet her Mat heson . Town  of

Mazomani e, 20 Ws. 201 (*191)(1865), or A.H Strange Co. v. Cty

of Merrill, 134 Ws. 514, 115 N.W2d 115 (1908), points to a

comon law counterpart to the § 74.37 de novo excessive
assessnent action. Second, we discuss whether the assessnent
chal l enge process which existed in pre-statehood Wsconsin
contained a jury trial right. Third, we discuss whether the
assessnent challenge process which existed immediately after
stat ehood contained a jury trial right.
a. No Common Law Action Existed in 1848 for Excessive
Assessnent C ai ns

152 Metropolitan Associates cites no case show ng that
actions for an excessive assessnent existed in our pre-1848
common | aw. Metropolitan Associates erroneously relies on

Mat heson v. Town of Mazomanie, 20 Ws. 201 (*191)(1865) to

support its argunent that the common |aw action for noney had

and received included excessive assessnent clains. In that

case, the taxpayer (“Matheson”) self-reported and verified by

oath the value of his personal property to be $1, 000. Id. at

201 (*191). The assessor then added $5,000 to the value of
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Mat heson's nonenunerated articles of personal property, for a
total assessed value of $6,000. ld. W held that after
Mat heson had verified the value of his nonenunerated property by
oath, neither the assessor, town clerk, or board of supervisors
had the statutory power to increase the valuation. Accordingly,
we concluded that the $5,000 addition was "unlawful and void"
agai nst Matheson. 1d. at 204 (*194).

153 Matheson is not an excessive assessnent case. The
"unlawful and void" |anguage from WMatheson shows that the
assessor did not nerely overvalue property which the assessor
had the | awful power to tax. This "unlawful and void" |anguage
instead reveals that the assessor did not have the power to
assess the nonenunerated articles against WMatheson. A clear
counterpart to the comon |aw Mtheson claim would be a nodern
Ws. Stat. 8 74.35 action to recover an "unlawful tax" and not a
W s. St at. § 74.37 excessive assessnment action. Moder n
excessive assessnent cases under 8 74.37 do not concern the
power of the assessor to assess a certain property (i.e. the
"l awf ul ness"” of the tax). Rat her, nodern excessive assessnent
cases concern the proper application of assessnent principles to
property which can |awfully be subject to tax.

154 Metropolitan Associates further relies on our holding

in AH Strange Co. v. Gty of Mrrill, 134 Ws. 514, 518, 115

N.W 115 (1908), that:

| ndependently of the statute, if one pays a tax
involuntarily, . . . he my sue to recover back the
t ax. It will be observed that an action based on
involuntary paynent of an illegal tax was held to be
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mai ntainable in this state before the passage of the
| aw of 1870 .

Metropolitan Associates argues that since property taxes are
involuntarily paid, they fall under the comobn |aw action

described in A H Strange. Met ropolitan Associ ates, however,

ignores the language in A H Strange which expressly limts the

common | aw action described therein to one involving an "illega
tax." 1d. Again, this inplicates a § 74.35 unlawful tax claim
and not the § 74.37 excessive assessnent claim Accordi ngly,
case |l aw evidences no common |aw action existing in 1848 for an
excessi ve assessnent claim
b. The Procedure for Challenging Assessnents Wi ch Existed in
W sconsin Before 1848 Did Not Contain a Jury Trial Right
55 The statutory processes for assessnent chall enges
whi ch existed in the decade prior to statehood show that in this
period, excessive assessnent cases were not tried to juries.?®

The 1839 Statutes of the Territory of Wsconsin required that:

[ S| houl d any person feel aggrieved by the val ue which
may be affixed upon his land by the assessor, or by
the value at which the appraisers estinated his town
lot, he may produce evidence before the board of
comm ssioners, and if they think the value too high or
too low, they shall order the clerk to alter it
accordi ngly.

19 This 1838-48 period is critical to our analysis because
the Village Food test requires that we exam ne whether the cause
of action created by Ws. Stat. § 74.37 "was known, or was
recognized at common law at the time of the adoption of the
W sconsin Constitution in 1848." Village Food, 216 Ws. 2d 189,
7111,
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Ws. Terr. Stat. p. 45 8 5 (1839). As this statute illustrates,
prior to statehood, county comm ssioners served as the precursor
to the nodern Board of Review  This review conducted by county
commi ssioners was not a jury trial but rather is nore conparable
to an adm nistrative hearing before a public agency.

156 The 1839 statutes al so provided a nmechanism for review

of the county board of comm ssioners' decision in the district

court:
From all the decisions of the several boards of
commi ssioner[s] there shall be allowed an appeal to
the district court, by any person or persons

aggrieved, and the person or persons appealing shall
take the sane within thirty days after such decision

by giving bond with security, to the acceptance of the
clerk of said board, conditioned for the faithful
prosecution of such appeal, and the paynment of costs,
if the sanme shall be adjudged by the said court to be
paid by such appellant; and the clerk shall record
such appeal, with the cases pending in the district
court, within twenty days after the taking of such
appeal .

Ws. Terr. Stat. p. 106 § 18 (1839). The fact that such an
appeal would be heard by a judge and not a jury provides support
for our conclusion that the procedure for prosecuting an
excessive assessnment has never included the right to a jury
trial. Ws. Terr. Stat. p. 196 § 6 (1839).
c. The Procedure for Challenging Assessnents Wi ch Existed
| medi ately After Statehood Did Not Contain a Jury Trial Right

157 During the decade after statehood, from 1848 until
1858, Wsconsin allowed property owners to nake an affidavit as
to the value of their property. Ws. Stat. tit. 5, ch. 15 8§ 26

(1849). The assessor was required to accept the value
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determ ned by the taxpayer's affidavit. Id. Because of this
affidavit process, taxpayers had no reason to challenge
assessnments—the taxpayers thenselves valued the property.
Sinply put, there was no need for juries in such matters, which
is likely why none were provided for by statute.

58 Because taxpayers had no right to try excessive
assessnment clains to juries either imediately before or after
statehood, it wuld be inconpatible wth both Wsconsin's

history and the Village Food test to hold that the nodern

8§ 74.37 de novo excessive assessnment claim contained a jury
trial right.

159 Although we find that neither an enhanced certiorari
proceedi ng nor a de novo action contains a jury trial right, we
nonetheless hold that Act 86 treats taxpayers in opt out
muni ci palities significantly different from all other taxpayers.
We nust therefore, unlike the court of appeals, reach the third
step of Metropolitan Associates' equal protection chall enge—
whether there is a rational basis for this significantly
different treatnment. Nankin, 245 Ws. 2d 86, 915.

C. No Rational Basis Exists for the Significantly D fferent
Treatment of Taxpayers in Opt Qut Municipalities
60 Having concluded that Act 86 treats taxpayers in opt

out municipalities significantly different from all ot her
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t axpayers, we next consider whether this significantly different
treatment has a rational basis.?°

161 A statute violates equal protection only when "the
| egi sl ature has made an irrational or arbitrary classification,
one that has no reasonable purpose or relationship to the facts

or a proper state policy." MIlIwaukee Brewers v. Wsconsin Dep't

of Health & Soc. Servs., 130 Ws. 2d 79, 99, 387 N W2d 254

(1986) . Any doubts nmust be resolved in favor of the

reasonabl eness of the classification. State v. Hezzie R, 219

Ws. 2d 848, 894, 580 N.W2d 660 (1990).

162 "'The fact [that] a statutory classification results
in some inequity . . . does not provide sufficient grounds for
invalidating a legislative enactnent.'" 1d. at 893-94. (quoting

State v. MManus, 152 Ws. 2d 113, 131, 447 N.W2d 654 (1989)).

| ndeed, "'[e]qual protection does not deny a state the power to
treat persons within its jurisdiction differently . . . ."" 1d.
at 893. However, "[t]he basic test is not whether sone

inequality results from the classification but whether there

20 Usually, this court wll uphold a statute under equal
protection principles if we find that a rational basis supports
the legislative classification. Aischer ex rel. LaBarge v. Ws.
Patients Conpensation Fund, 237 Ws. 2d 99, 127, 613 N W2d 849

(2000) . W engage in strict scrutiny analysis only when a
statute inpinges on a "fundanental right" or creates a
classification that "operates to the peculiar disadvantage of a
suspect class." Castellani v. Bailey, 218 Ws. 2d 261, 261-62,
578 N.W2d 166 (1998). In the present case, because no suspect
class or fundanmental interest is involved, we wll sustain the

classification if any rational basis exists to support it.
M | waukee Brewers v. Wsconsin Dep't of Health & Soc. Servs.,
130 Ws. 2d 79, 98, 387 N.W2d 254 (1986).
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exists a rational basis to justify the inequality of the

classification.” M | waukee Brewers, 130 Ws. 2d at 99. I n

determ ning whether a rational basis exists, we |look first to

determ ne whether the legislature articulated a rationale for

its determ nation. ld. at 99-101. If we cannot identify any
such articulated rationale, it is the court’s obligation to
construct one. Id. at 101.

163 The <classification created by Act 86 is based on
whether or not a nunicipality has enacted an ordi nance opting
out of de novo review After reviewng Act 86's legislative
history, we note that the legislature did not articulate any
rationale for creating this distinct class of opt out taxpayers.
Therefore, we are obligated to construct a rationale if at al
possi bl e. Nankin, 245 Ws. 2d 86, {37.

64 Under our case law, a statute nust neet five criteria

in order to have a rational basis:

(L Al classification|s] must be based upon
substantial distinctions which nake one class really
di fferent from anot her;

(2) The classification adopted nust be germane to the
pur pose of the |aw,

(3) The classification nmnust not be based upon
existing circunstances only. [t rnmust not be so
constituted as to preclude addition to the nunbers
i ncluded within the class];

(4) To whatever class a law may apply, it nust apply
equal ly to each nenber thereof;

(5 The characteristics of each class should be so
far different from those of other classes as to
reasonably suggest at |least the propriety, having
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regard to the public good, of substantially different
| egi sl ation.

Nankin, 245 Ws. 2d 86, 139 (citing Aicher, 2000 W 98, 1
58, 237 Ws. 2d 99, 613 N W2d 849)(alterations in original).
Under this test, Act 86 fails to satisfy the first, second, and
fifth criteria.

65 To overcone the first prong of the rational basis
test, M| waukee nust show that "substantial distinctions" exist
bet ween taxpayers living in opt out nunicipalities and taxpayers
living in all other nunicipalities.

166 M I waukee argues that the enhanced Board of Review
rights and enhanced certiorari procedure given to taxpayers in
opt out municipalities create substantial distinctions between
the classes sufficient to nmake taxpayers in opt out
muni cipalities "really different” from taxpayers in all other
muni ci palities. Nankin, 245 Ws. 2d 86, 139. Met ropol i tan
Associ ates argues that M| waukee only cites distinctions in the
treatment of the taxpayers and does not cite to any distinctions

bet ween the characteristics of the taxpayers in the two cl asses.

67 In Nankin we held that "[t]here is nothing inherent
about populous counties to justify the classification in the
statute that restricts the manner in which owners of property
|ocated in such counties nmay challenge their assessnents.”

Nanki n, 245 Ws. 2d 86, T41. W also held that:

There is no reason why an owner of property located in
the Village of Shorewood in M| waukee County should be
treated differently than an owner of property in the
Village of Anmherst in Portage County wth respect to
chal l enging their property assessnents.
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68 In this case—to echo Nankin's hol di ng—we see not hi ng
inherently different about taxpayers in opt out nunicipalities
that would justify restricting the nmanner in which taxpayers
| ocated in those nmunicipalities may challenge their assessnents.
See 1d., 141. Taxpayers in opt out nunicipalities are no
different fromtaxpayers in all other nunicipalities, except for
the different rights available to taxpayers in opt out
muni ci palities at the Board of Review and circuit court review
st ages. W see no reason why Act 86 allows opt out
municipalities to deny their taxpayers the ability to "fully
contest their case in a court trial," while taxpayers in all
other nmunicipalities may still fully contest their case in a de
novo proceeding.? 1d., 124.

169 M I waukee advances no characteristic of taxpayers in
opt out counties that makes such taxpayers really different from
all other taxpayers. Thus, it fails to establish the first
prong of the rational basis test.

170 Under the second prong of the rational basis test, we

exam ne whether the classification adopted is germane to the

2L M | waukee advances two argunents in the present case that
are necessarily inconsistent with each other. On the one hand,
M | waukee denies that Act 86 treats taxpayers in opt out
muni ci palities significantly different than taxpayers in al
other nmunicipalities. On the other hand—+For the purposes of
its rational basis argunment—M | waukee argues that t he
differences in the treatnent between these two classes
constitute "substanti al distinctions” which nmke opt out
taxpayers "really different™ from all other taxpayers. The
illogic of this position is self-evident.
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purpose of the |aw M | waukee argues—simlarly to the
argunments we found unpersuasive in Nankin—that the purpose of
Act 86's opt out review is to pronote early settlenent, provide
taxpayers access to a faster review, and provide taxpayers a

cheaper review See Nankin, 245 Ws. 2d 86, {37. M | waukee

argues that creating the class of opt out taxpayers is gernane

to these purposes. W are not persuaded.

71 Judicial efficiency is a concern that all courts
share, irrespective of nunicipal |ocation. See id., 1138, 43-
44. It is irrational for the legislature to allow opt out

muni cipalities to arbitrarily deprive their citizens of de novo
review based on whatever criteria the municipality chooses to
consider. Act 86 does not bind a nunicipality to first consider
whet her opting out of de novo review would be a nore efficient
process for that nmunicipality and its taxpayers. A nunicipality
followng Act 86 may, for whatever reason it chooses—whether
aligned with the legislature’s stated objectives or not—ept out
of de novo review.

172 M I waukee argues that the assessnent review under Act
86 is a "faster, nore efficient, nore cost-effective" procedure
than the traditional Board of Review and circuit court review
procedure. If this is true, there appears to be no reason why
the legislature would not sinply repeal the § 74.37 de novo
review statute and instead require the Act 86 review procedure
be followed in all municipalities. However, the legislature did
not do this. Instead, the classification created by the
| egi sl ature under Act 86 delegates the decision of whether to
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pass an ordi nance adopting the assessnent review procedure under
Act 86 to each individual nunicipality in Wsconsin. The
obj ectives of Act 86 argued by MIwaukee in the present case

which are essentially to create a nore efficient assessnent
review procedure for nunicipalities, have no relation to the
classification created by Act 86, which sinply delegates the
choice of whether to inplement Act 86's streanlined assessnent
review procedure to each individual nunicipality. To be gernane
to the purposes of Act 86, the classification created by Act 86
would need to, in sone way, align to the legislature’s
obj ectives in enacting Act 86. M | waukee fails to explain,
and we are unable to discern, how the classification of opt out
taxpayers is germane to the purposes of Act 86. Therefore, we
conclude that MIwaukee fails to satisfy the second prong of the
rational basis test.

173 Finally, under the fifth prong of the rational basis
test, we "exam ne whether the characteristics of each class are
so far different as to reasonably suggest the propriety, as to
the public good, of substantially different |egislation."
Nankin, 245 Ws. 2d 86, 943. Here, as noted above, M I waukee

presents no characteristic of taxpayers residing in opt out

muni ci palities—and we are wunable to discern one—that 1is
different than the <characteristics of all other taxpayers.
Since the characteristics of these taxpayers are identical, they
cannot "reasonably suggest the propriety . . . of substantially
different |egislation." Thus, M I waukee also fails to satisfy
the fifth criteria of the rational basis test.
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174 In sum Act 86 fails to satisfy the first, second, and
fifth criteria of the rational basis test. We therefore hold
that Act 86's irrational denial of de novo review to a distinct
class of citizens violates the equal protection provisions of
the Wsconsin and the United States Constitutions.

D. Act 86's Severability

175 Because we have concluded that the provisions of Act
86 which allow nmunicipalities to deny their citizens access to
8 74.37 de novo review violate equal protection, we nust now
determ ne whet her the unconstitutional provisions my be severed
from Act 86's remaining provisions.

176 Wsconsin Stat. § 990.001(11) provides that "[i]f any
provision  of the statutes or of a session law is
invalid . . . such invalidity shall not affect other provisions
or applications which can be given effect without the invalid
provision or application.” W have long held that "the
presunption is in favor of severability." Nankin, 149 (quoting

State v. Janssen, 219 Ws. 2d 362, 937, 580 N.W2d 260 (1998)).

"Unless it is evident that the legislature would not have
enacted those provisions which are wthin its power ,
i ndependently of that which is not, the invalid part may be
dropped if what is left is fully operative as a law." |d.

177 The legislature has expressed no intent in Act 86 that
is contrary to the general presunption of severability.
Further, the remaining sections of Ws. Stat. 88 70.47, 73.03
and 74.37 remain fully operative as a |l aw when the nodifications

from Act 86 which create the enhanced Board of Review procedure
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and the enhanced certiorari procedure are severed. As a result,
we hold that the provisions of Act 86 which create the enhanced
Board of Review procedure and the enhanced certiorari procedure
are severabl e.

178 The circuit court sever ed only t he specific
subsections of 8§ 74.37 that restrict taxpayers in opt out
municipalities from seeking de novo review. ?? The statutes
creating the enhanced Board of Review and enhanced certiorari
procedures were not affected by the circuit court order.

179 As a result, under the circuit court's order,
taxpayers in opt out nunicipalities would have access to three
separate assessnment review procedures: the enhanced Board of
Revi ew procedure, enhanced certiorari procedure, and de novo
review. By contrast, under the circuit court's order, taxpayers
in all other nmunicipalities would have access to traditional
certiorari review and de novo review In enacting Act 86, the
| egislature clearly did not intend to create a situation where
enhanced board of review and enhanced certiorari procedures
would be available in a nunicipality where de novo review was

al so avail abl e. Therefore, we conclude that all of Act 86’s

22 The specific subsections of § 74.37 that were severed by
the circuit court were 8 74.37(4)(c) as anended by Act 86 and §
74.37(4)(d) as created by Act 86.
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nodi fications to Ws. Stat. 88 70.47, 73.03, and 74.37 are
unconsti tutional .

80 It is inportant to note that our holding today sinply
returns the Board of Review procedures in all counties to the
procedures which existed before Act 86 was approved. It also
returns the procedure for challenging Board of Revi ew assessnent
determ nations to the procedure which existed before Act 86 was
approved—al lowi ng all taxpayers the choice between traditional
certiorari review and de novo review.

| V. CONCLUSI ON

181 We conclude that the treatnent taxpayers in opt out
muni ci palities receive under Act 86 it significantly different
than the treatnent all other taxpayers receive, and we concl ude
that this difference in treatnent lacks a rational basis.
Accordingly, we reverse the court of appeals and hold that all
of Act 86's nodifications to Ws. Stat. 88 70.47, 73.03, and
74. 37 are unconstitutional.

By the Court.—Fhe decision of the court of appeals is

rever sed.

23 One exception exists. Section 10 of Act 86 nodifies the
manner in which interest is calculated under § 74.37. Thi s
section applies to all taxpayers seeking de novo review and
therefore is not inplicated by our equal protection analysis.

Further, it is evident the legislature would have enacted this
interest rate provision independently of the provisions we are
i nval i dati ng today. Therefore, we do not sever § 74.37(5) as

nodi fied by Section 10 of Act 86.
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82 SHI RLEY S. ABRAHAMSON, C.J. (di ssenting). | agree
with the unani mous decision of the court of appeals reversing
the order of the circuit court and holding that 2007 Ws. Act 86
is constitutional. | agree with the court of appeals that in
enacting 2007 Ws. Act 86 the |legislature sought to, and
effectively did, address the -equal protection deficiencies

identified in Nankin v. Village of Shorewood, 2001 W 92, 245

Ws. 2d 86, 630 N.W2d 141.

183 As a result of 2007 Ws. Act 86, a taxation district
may determine the procedure a taxpayer nmay use to challenge an
assessnment. The taxation district my adhere to Ws. Stat.
8§ 74.37(3)(d), allowng a taxpayer to pay the assessnent and
conmence an action in circuit court to recover the anount of a
claimnot allowed. O a taxation district may "opt in" to Ws.
St at . 8§ 74.37(4)(c), (4)(d), allowng a taxpayer to get
additional rights before the Board of Review and a broad right
to be heard in court follow ng an adverse decision by a Board of
Revi ew.

184 First, like the court of appeals, | conclude that the
treatment of taxpayers in "opt-in" taxation districts under 2007
Ws. Act 86 is not significantly different fromthe treatnent of
taxpayers in taxation districts operating under Ws. Stat.
8§ 74.37(3)(d). Second, | conclude that even if the treatnent of
taxpayers in the two different classes of nunicipalities is
significantly different, a rational basis exists for enabling
taxing districts to determ ne whether to enact an ordinance to

opt in" under 2007 Ws. Act 86. Third, 1 conclude that the



No. 2009AP524. ssa

majority errs in its severability analysis. |If sections 8 and 9
of 2007 Ws. Act 86 are unconstitutional, they nay be severed
fromthe remai nder of 2007 Ws. Act 86.
I

185 Like the court of appeals, | ~conclude that the
treatment of taxpayers in opt-in taxation districts under 2007
Ws. Act 86 is not significantly different fromthe treatnent of
taxpayers in taxation districts operating under Ws. Stat.
§ 74.37(3)(d).? Accordi ngly, 2007 Ws. Act 86 is not
unconsti tutional .

186 2007 Ws. Act 86 addressed the concerns this court
el uci dated in Nankin.

187 2007 Ws. Act 86 gives increased rights to the

t axpayer before the Board of Review

* Property owners can request a 60-day period to prepare
for a hearing before the Board and may request additional
extensions for good cause.

* The parties are required to sinultaneously exchange all

reports, docunents, and exhibits that will be presented
at the hearing at least 10 days prior to the Board
heari ng.

e The Board may, and upon request of the assessor or the
t axpayer shall, conpel the attendance of w tnesses for
t he heari ng. Further, the Board upon good cause nmay
conpel the attendance of w tnesses for depositions.

188 Moreover, 2007 Ws. Act 86 gives increased rights to
the taxpayer in judicial review of the Board of Reviews

assessnent. The decision of the Board of Review is granted a

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se not ed.

2
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presunption of correctness, but "that presunption goes away if
‘rebutted by a sufficient showing by the [taxpayer] that the
valuation is incorrect. If the presunption is rebutted, the
court shall determine the assessnent wthout deference to the
board of review and based on the record before the board of
review, except that the court may consider evidence that was not
available at the tinme of the hearing before the board[,] [or]
that the board refused to consider, or that the court otherw se
determnes should be considered in order to determne the
correct assessment.'"?

189 As the court of appeals explains, the circuit court is
given extensive leeway in judicial review under 2007 Ws. Act
86, consistent with a circuit court's powers to conduct trials.?

190 A presunption plays a role in judicial review under
2007 Ws. Act 86 and also plays a role in judicial review under
Ws. Stat. 8§ 74.37(3)(d). The circuit court in a 8§ 74.37(3)(d)
action gives presunptive weight to the assessor's assessnent.
Therefore, under 2007 Ws. Act 86 or wunder 8§ 74.37(3)(d), a
t axpayer before the circuit court must overconme a presunption,
either that the board's decision is presunptively correct, or
that the assessor's assessnent is presunptively correct. I n

situations when the board accepts the assessor's assessnment as

2 Metro. Assocs. v. City of MIwaukee, 2009 W App 157, 19,
321 Ws. 2d 632, 774 N.W2d 821 (the court of appeals explains
that this analysis cones directly from the statutes but that
"[t] he bracketed conma does not appear in the amended Ws. Stat.
8 70.47(16) (a); t he br acket ed "or" IS in the anended
§ 70.47(16)(a) but is not in the anmended § 70.47(13)").

1d., 19.
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its determ nation of the assessnment value, the two presunptions
are indistingui shabl e.

191 Even if the difference in the operation of these two
presunptions under the two systens anpbunts to "sone inequity,"”
which | do not think it does, a "statutory classification [that]
results in sonme inequity . . . does not provide sufficient

grounds for invalidating a |egislative enactnent."?

192 1 conclude that a taxpayer in an "opt in" taxation
district is not treated significantly differently from a
t axpayer who pays the tax and seeks relief from an excessive
assessment under Ws. Stat. 8§ 74.37(3)(d). Accordingly, |
conclude there is no equal protection violation.

|1

193 In Nankin, this court was faced with a classification
based on county popul ation. In the instant case, we are faced
with a classification based on an option given to taxation
districts.

194 The challenged legislation in the present case, unlike
the statute the court declared unconstitutional in Nankin, is
uniformy applicable to all taxation districts. The
classifications developed in the present statutory system are
based on an option granted to all taxation districts to

determine a conprehensive tax assessnent challenge system

applicable to the taxpayers in that district.

“ State v. MManus, 152 Ws. 2d 113, 131, 447 N W2d 654
(1989) .
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195 This distinction |leads nme to the conclusion that even
if I were to agree with the majority that taxpayers are treated
substantially differently, the legislation granting a taxation
district the option to establish this alternative procedure for
tax assessnent chall enges is constitutional.

96 A statute is presuned constitutional.® 1In the present
case it is wundisputed that rational basis is the appropriate
| evel of scrutiny for the equal protection challenge.® The
chal | enger has t he bur den of denonstrating t hat t he
classification is arbitrary and irrational beyond a reasonable
doubt . ’

197 The statute challenged in the instant case wll be
uphel d against an equal protection challenge if a plausible

policy reason exi sts for t he cl assification and t he

> Nankin v. Village of Shorewood, 2001 W 92, 910, 245
Ws. 2d 86, 630 N.W2d 141.

® For a discussion of the strict and intermediate |evels of
scrutiny when a statute is challenged on equal protection
grounds, see Ferdon ex rel. Petrucelli v. Wsconsin Patients
Conpensation Fund, 2005 W 125, ¢9959-63, 284 Ws. 2d 573, 701
N. W 2d 440.

" Ferdon, 284 Ws. 2d 573, 73.

This oft-used | anguage of "proof beyond a reasonabl e doubt”
is nore pertinent to an evidentiary burden of proof than to a
burden inposed on a party on constitutionality, a question of
| aw. The burden of proof |anguage recogni zes the deference due
to the legislature. State v. Jadowski, 2004 W 68, 110 n.7, 272
Ws. 2d 418, 680 N wW2d 810; Davis v. Gover, 166 Ws. 2d 501,
564 n.13, 480 N W2d 460 (1992) (Abrahanmson, J., dissenting);
Guzman v. St. Francis Hosp., 2001 W App 21, 94 n.3, 240
Ws. 2d 559, 623 N.W2d 776.
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classification is not arbitrary in relation to that reason.® It
will be held unconstitutional if it is shown to be "patently
arbitrary" wth "no rational relationship to a legitimte

governnent interest."®

® Ferdon, 284 Ws. 2d 573, 73; Maurin v. Hall, 2004 W 100,
1106, 274 Ws. 2d 28, 682 N.W2d 866; Doering v. WEA Ins. G oup,
193 Ws. 2d 118, 131, 532 N.W2d 432 (1995) (citing SzarzynskKi
v. YMCA, Canp Mnikani, 184 Ws. 2d 875, 886, 517 N W2d 135
(1994)); see also Sambs v. City of Brookfield, 97 Ws. 2d 356,
370-72, 293 N.W2d 504 (1980).

® Maurin, 274 Ws. 2d 28, 7106 (citations omitted).

The court sonetines uses a five-part test in analyzing
equal protection challenges. The five-part test is derived from
cases involving a challenge to a law on the grounds that it is a
speci al | aw. See, e.g., Johnson v. MIlwaukee, 88 Ws. 383, 60
N.W 270 (1894) (setting forth the first four factors in the
five-part test in determning constitutionality based on the
challenge that a |law was a special law); Boyd v. Gty of
M | waukee, 92 Ws. 456, 66 N W 603 (1896) (challenge under
constitutional prohibition of special laws); Risch v. Board of
Trustees of Policeman's Pension Fund, 121 Ws. 44, 98 N. W 954
(1904) (establishing the fifth criterion in deciding whether the
challenged |aw was a general or special law); Brown v. Haney,
190 Ws. 285, 209 N.W 591 (1926) (uniformty chall enge based on
classifications of school districts).

In Ford Hopkins Co. v. Mayor & Common Council of City of
Watertown, 226 Ws. 215, 276 N W 311 (1937), the court first
applied the five-part test rooted in Johnson v. Gty of
M | waukee, 88 Ws. 383, to an equal protection chall enge.

6
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198 The legislature did not explicitly set out its purpose
in enacting 2007 Ws. Act 86. I will therefore search for a
purpose that will uphold the statute's constitutionality.

199 A legitimate purpose of this law is to increase the
efficiency of the tax assessnent challenge process for taxpayers
and taxation districts. An additional purpose, as indicated by
the legislative history, is to provide a systemthat will reduce
t he nunber of actions brought under § 74.37.1%°

200 I'n Nankin, we determned that a classification based
strictly on county popul ation was not germane to the purpose of
judicial efficiency, or faster and cheaper resolution of

assessnment challenges for taxpayers (and taxation districts).

For early cases using the rational basis approach in equa
protection chall enges, see State v. Witcom 122 Ws. 110, 118,
99 N W 468 (1904) (equal protection "permts separation of
[ property or persons] into classes of property or persons
simlarly conditioned or situated, having characteristics
legitimately distinguishing the nenbers of one class from those
of another in respects germane to sone general and public
pur pose and object of the particular legislations."); MIwaukee
Sales & Investnent Co. v. Railroad Coommin of Ws., 174 Ws. 458,
465, 183 N.W 687 (1921) (equal protection action holding that
"[t]he classification nade by the act fails, in that it is not
based on characteristics legitimately distinguishing the nenbers
of one class fromthose of the others in respects gernmane to the
public purpose or object of this legislation. . . ."); In re
Chri stoph, 205 Ws. 418, 421, 237 NW 134 (1931) ("[The]
equality rule of the Constitution permts separation into
classes if they have characteristics legitimately distinguishing
the nenbers of one class from another in respects gernmane to
sonme public purpose.").

0 "we're trying to reduce the number of assessnent appeal s
that go to Crcuit Court by creating an optional Board of Review
process that nunicipalities could choose to adopt.” E-mail from
Denise Solie of Rep. Mark Cottlieb's office to Joseph Kreye re:
Drafting Request - Board of Review, drafting file for 2007 Ws.
Act 68, Wsconsin Legislative Reference Bureau, Mudison, Ws.

7
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In large part this conclusion was based on the fact that those
same purposes are simlarly applicable to all t axpayers
regardl ess of the population of the county in which the property
i s | ocated.

1101 Here, the analysis is necessarily different. The
classification is not based strictly on a county population
nunber. Rat her, the classification is based on the choice of a
taxation district.

1102 Put sinply, there is a legitinmate governnent interest
in efficiently handling tax assessnent challenges. G ving
muni ci palities a choice between two conprehensive procedures
advances this purpose, because it allows each taxation district
to determ ne which procedure is nore efficient under its unique
circunstances. As pointed out by the circuit court, one unique
factor is the nunber and percentage of comrercial and
residenti al properties located in the taxation district.
Apparently, nore challenges can be expected regarding comrerci al
properti es.

1103 Wil e the purpose of 2007 Ws. Act 86 is not expressly
stated, efficiency in resolving tax assessnent challenges is
seemngly the driving force (both for the taxation district and
the taxpayer) in creating this new optional system Pr ovi di ng
muni cipalities with the option to determne which of two
procedures wll nost efficiently resolve tax assessnent
chal |l enges based on various local factors (like the nunber of
resi denti al and commerci al properties) bears a rational

relationship to the governnent interest in creating an efficient
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system before the Board of Review and the courts for tax
assessnment chal | enges.

1104 The majority opinion rebukes M| waukee's argunent that
the procedures wunder 2007 Ws. Act 86 are "faster, nore
efficient, [and] nore cost-effective" by suggesting that if that
were the case the legislature could sinply repeal 8 74.37(3) and
universally apply the procedure created by 2007 Ws. Act 86.
Majority op., 172.

1105 The | egislature nost certainly has the power to do so.
However, although the procedure created in 2007 Ws. Act 86 may
be faster, nore efficient, and nore cost-effective for
M | waukee, other taxation districts such as G een Bay, Richland
Center, or the Village of Shorewood may cone to a different
conclusion based on the nature of the property and tax
assessnment chall enges. Therefore, the legislature nade a policy
choice to provide taxation districts with an option of two
alternative procedures as opposed to mandating one or the other
procedure for all taxation districts.

1106 Contrary to the majority's conclusions, | cannot
conclude that the legislation is "arbitrary," because it |eaves
for the taxation district the choice of how a taxpayer should

proceed to challenge an assessnent.!! The state legislature

1 Mpjority op., Y171-72.
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provi des options to |ocal government in a number of areas.? And
as with all policy decisions vested in the representative
branches of governnment, the recourse for taxpayers unhappy wth
the policy decisions of their representatives rests in the
bal | ot box.

1107 I conclude that the legislature could rationally
conclude that the wuniqueness and variety of the taxation
districts in W sconsin provi de anpl e di st i ngui shi ng
characteristics that support providing this option to advance
the purpose of establishing a nore efficient system for tax
assessnment chal | enges.

11

1108 The circuit court declared unconstitutional only Ws.
Stat. 8 74.37(4)(c) and (4)(d) as anended and created by 2007
Ws. Act 88 8 and 9. In contrast, the mgjority opinion
invalidates the entire 2007 Ws. Act 86 by stating: "[T]he
| egislature clearly did not intend to create a situation where
enhanced board of review and enhanced certiorari procedures
would be available in a nunicipality where de novo review was
al so available.” Majority op., 979. | disagree with the

maj ority opinion.

12 These options run the ganut of issues that effect |oca
governance, from the nost fundanental, the organizationa
structure of l|ocal governnment, Ws. Stat. 88 64.01 & 64.25, or
the nunber of alders, Ws. Stat. 8 64.39, to nore specific
i ssues that af f ect residents and businesses wthin a
muni ci pality. See, e.g., Ws. Stat. 8 66.0615 (establishment of
roomtax); Ws. Stat. 8 66.0405 (system for renoval of rubbish).

10



No. 2009AP524. ssa

1109 Severability is favored. Ws. Stat. § 990.001(11).
The presunption is in favor of severability.?!

1110 There seens to be no dispute in the present case that
if the invalid part of 2007 Ws. Act 86 falls away, the
remai nder can be fully operative.

111 The question then becones whether it is "evident that
the Legislature would not have enacted those provisions which
are wthin its power, i ndependently  of t hat which is
not i
112 Nothing in the text of 2007 Ws. Act 86 or the
| egislative history of the Act makes it "evident" that the
| egi sl ature intended that the Act not be severabl e.

1113 For the reasons set forth, | cannot join the
majority's declaration that 2007 Ws. Act 86 violates the
W sconsin Constitution. Further, | disagree with the majority's
declaration that the provisions of 2007 Ws. Act 86 are not
severable. Accordingly, | dissent.

114 | am authorized to state that Justice ANN WALSH
BRADLEY and Justice N. PATRICK CROCKS join this dissent.

13 gstate v. Janssen, 219 Ws. 2d 362, 379, 580 N W2d 260
(1998).

4 Nankin, 245 Ws. 2d 86, 749 (quoted source omitted).

11
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